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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.,
Plaintiffs,
V. Case No. 4:05-cv-00329-GK F-PJC

TYSON FOODS, INC., et al.,

Defendants.

N e N e N N N N N N

DEFENDANT TYSON FOODS, INC.’SREPLY ON MOTION TO COMPEL
PRODUCTION OF PEER REVIEW MATERIALS

Defendant Tyson Foods, Inc. (“ Tyson”) respectfully replies to Plaintiffs Response on
Tyson’s Motion to Compel Production of Peer Review Materials (Dkt. #1884) (hereinafter
“Response”). Plaintiffs Responseislong on outrage but short on law. While Plaintiffs attempt
to convert asimple discovery dispute into a debate on professional and scientific ethics, they fall
to meet the central thrust of Tyson’s Motion to Compel (“Motion”)—that Plaintiffs have
unreasonably delayed production of materials they are obliged to produce in this case.
Moreover, despite their tardy production of some peer review materials after the filing of
Tyson’s Motion, Plaintiffs still have not met their obligations. Accordingly, an order to compel
production is appropriate.

INTRODUCTION

Aswe explained in our Motion, Plaintiffs have made repeated efforts to secure peer
reviewed publication of the work of some of their expertsin an effort to evade the likely (and
aready partially successful) Daubert challenges to the admissibility of their opinions. See Order
& Opinion, Dkt. No. 1765 (Sep. 29, 2008) (finding Professor Harwood' s and Dr. Olsen’s

testimony to be unreliable under Daubert). Plaintiffs now attempt to distance themselves from
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these efforts, suggesting that these were simply the independent actions of their experts. See,

e.g., Response at 2 (“Dr. Harwood, not the State, independently submitted a manuscript. . .

).

Plaintiffs’ protestations of innocence are belied by their own materials, which show a

calculated and coordinated effort to secure peer review for purposes of thislitigation. Indeed, in

the words of Dr. Roger Olsen, Plaintiffs principal coordinating expert in this case, “[w]e are

trying to get papersinto peer reviewed journals.” Reply Ex. A at 1. And as his colleague, Dr.

Tim Cox, observed, “[i]t sounds like it would be beneficia to the case to get some of this stuff

published.” Id. (emphasis added). Indeed, among the first people Professor Harwood notified

upon submitting her manuscripts and learning of their rejection was Plaintiffs' counsel. See

Motion Ex. B at Harwood-CORR00000085.0001; Reply Exs. B, C. Aspart of Plaintiffs

coordinated effort to secure peer reviewed publications, Professor Harwood, Dr. Olsen, and their

colleagues, prepared manuscripts and presentations describing her work on this case. Motion at

4-5; Motion Ex. C at 14-15; Motion Ex. | at 44-46. Dr. Olsen’s papersincluded an outline of an

article for publication describing some of hiswork in this case. See Reply Ex. D.

In light of Plaintiffs’ apparent efforts to devel op peer reviewed publication, on April 3,

2008, Defendants served discovery seeking the production of materials provided to any journal,

publication, or other entity, relating to any submission or draft manuscript. Motion at 3-4. As

Plaintiffs recount, they did produce some materials responsive to these requests. For example,

they produced a manuscript submitted by Professor Harwood to the Journal of Applied and

Environmental Microbiology (“Journal”). This manuscript, which was submitted to the Journal

on June 11, 2008, was produced to Defendants on the evening of July 16, 2008, barely a day

before Professor Harwood' s deposition. See Motion Ex. B at HarwoodCORR00000085.0001.

At her deposition, Professor Harwood agreed to produce the names of the individuals she
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recommended as peer reviewers. See Motion at 4-5; Reply Ex. E at 15:14-21. Plaintiffs
counsel waived any need for aformal discovery request, and an informal request was duly
lodged. Id. at 15:25-16:11; Reply Ex. F.

Plaintiffs represent that thereafter “[t]here was very little activity in the peer review
context.” Response at 3. Yet, in January 2009, when Defendants took the deposition of Dr.
Bernard Engel, another of Plaintiffs testifying experts, he admitted having reviewed and edited
at least two different articles co-authored with various of Plaintiffs’ experts, including Dr. Olsen.
See Reply Ex. G. This confirmed Defendants’ belief that Plaintiffs’ effort to secure peer review
was systematic and ongoing. Counsel for Tyson specifically requested production of these
materials, noting that Plaintiffs were ignoring an outstanding discovery request. Id. at 14-18.

Despite repeated inquiries into the status of Defendants' various open discovery requests
for materials pertaining to drafts, manuscripts, and peer review materials, Plaintiffs resolutely
refused to make such a production in atimely manner. Motion at 6-7. Finally, on February 12,
2009, Defendants filed their Motion to Compel. Within days, Plaintiffs finally produced some
materials related to the rejection of Professor Harwood' s manuscripts. See Reply Ex. H.

Substantial questions remain regarding Plaintiffs’ production. Plaintiffs have been coy in
describing the documents produced and in characterizing their discovery obligations. They have
produced some responsive materials, but demonstrably not all. And, they have declined to make
clear representations as to what documents may or may not yet exist to be produced. As
explained below, Defendants' demands remain very much live, timely, and relevant.

ARGUMENT
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Defendants' outstanding discovery requests of April 3, 2008, sought materials regarding
articles—whether draft or otherwise—relating to the work or opinions of Dr. Olsen or Dr.
Harwood in this case and shared with any journal, publication or other entity. Motion at 3-4.

A. PlaintiffsHave Not Met Their Burden With Regard to Dr. Olsen

Plaintiffs assert that as regards Dr. Olsen there is no production to be made because “to
date [he] has not corresponded with any scientific journal or submitted any manuscript for
consideration.” Responseat 11; seealsoid. at 2. This representation, however, does not close
the book on Plaintiffs' discovery obligations with regard to Dr. Olsen.

First, as Dr. Olsen’s and Dr. Engel’ s admissions discussed above make clear, Dr. Olsen
has drafted, edited, revised, or is otherwise associated with at |east one and possibly more draft
articles pertaining to hiswork and opinionsin thislitigation. See Exs. A, D, F. By Dr. Olsen’s
own admission these articles were intended for submission to peer review. See EX. A. These
articles, and any associated materials, therefore, clearly come within the meaning of Defendants
discovery requests. And at any rate, defense counsel specifically called for their production at
Dr. Engel’sdeposition. See Ex. G at 15:25-16:11. Plaintiffs have yet to comply.

Second, Plaintiffs treat Defendants’ requests as seeking only materials actualy in Dr.
Olsen’s possession or personally submitted to ajournal by Dr. Olsen. Response at 2, 11.
Plaintiffs play word games, assuring the Court that Dr. Olsen himself “has not corresponded with
any scientific journal or submitted any manuscript for consideration.” Response at 11. But
Defendants' requests were substantially broader, and requested all materials relevant to any draft
or submitted article from any of Plaintiffs’ agents pertaining to any of Plaintiffs’ experts
opinions and work developed in thislitigation. Motion at 3-4; Motion Ex. A a 7. Whether Dr.

Olsen himself personally communicated with another journal or entity, or himself personally
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pressed the “submit” button is not the limiting factor. For example, if Dr. Engel or Dr. Cox
engaged in correspondence regarding or submitted a draft article that pertained to Dr. Olsen’s
work—such as the articles they admit having drafted and edited—those materials would fall
squarely within Defendants' discovery requests. Plaintiffs also note only that Dr. Olsen has not
communicated with any other entity “to date.” But Defendants' requests were not limited to
submitted materials, but would include draft articles prepared in anticipation of submission that
have been shared among Plaintiffs' consultants. Motion at 3-4. Plaintiffs must produce such
materials.

Finally, Plaintiffs acknowledge having retained an as-of-yet unnamed expert to review
Dr. Olsen’swork, but take the position that materials from such a*“consulting expert” are beyond
the reach of discovery requests. Response at 9. This argument isincorrect. First, contrary to
Plaintiffs’ assertion, id., Defendants have requested such materials. Defendants requested
communications, materials, and submissions “made availableto any ... entity.” Because
Defendants have no ideawho or what Plaintiffs' secret consultants are, Defendants purposefully
worded these requests broadly. Theterm “entity” includes “[a] real being. ... Entity includes
person, estate, trust, governmental unit.” BLACK’SLAw DICTIONARY 532 (6th ed. 1990).
Indeed, “entity” includes anything “that has areal existence.” RANDOM HOUSE COLLEGE
DICTIONARY 441 (rev. ed. 1988). Surely this covers Plaintiffs confidential expert(s).

Plaintiffs are also wrong that any such materials are protected by the work product
privilege. Itistrue, as Plaintiffs argue, that work product protections reach an attorney’ s agents.
Response at 10 (citing B.H. v. Gold Fields Mining Corp., 239 F.R.D. 652, 655 (N.D. Okla.
2005)). But, asthis Court went on to note in Gold Fields, “[w]ork-product protection is not

absolute.” 239 F.R.D. at 655. Indeed, the Court listed numerous exceptions and conditions
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under which a party is deemed to have waived the protection. 1d. Specifically, waiver may
occur: ““when the covered materials are used in a manner that is inconsistent with the
protection,”” id. (quoting Bank of America v. Terra Nova Inc. Co., 212 F.R.D. 166, 170
(S.D.N.Y. 2002); “where a party injects the subject matter of work-product into litigation or
other adversary proceedings, id.; and where the party claiming protection “makes a partia
disclosure of work-product,” id. These exceptions al apply in thisinstance.

Any papers in such a consultant’ s possession that relate to Plaintiffs' effort to secure peer
reviewed publication of materials related to or derived from their experts' work in this case must
be produced. For example, it would be manifestly unfair and inconsistent with the work product
privilege for a consultant to review Dr. Olsen’ s work and then publish under the consultant’s
own name a manuscript regarding Dr. Olsen’ swork, particularly in light of Drs. Olsen, Engel,
and Cox’s admissions that they are working together on articles. Gold Fields, 239 F.R.D. at 655.
Plaintiffs certainly would rely on such an article to support Dr. Olsen’ s work, thusinjecting the
consultant’ swork into the litigation. 1d. Similarly, it would be unfair for such areviewer toin
any way contribute to Dr. Olsen’ swork or any proposed article and yet hide behind the work

product privilege. Such materials must be disclosed if they exist.!

! Plaintiffs note the possibility that their “consulting experts’ may testify at any Daubert hearing
relating to the reliability of Dr. Olsen’sopinions. Response at 9. If such ahearing is held, and if
these individual s are permitted to testify (despite not having been identified in any prior filing or
submission, including on Plaintiffs’ final witness list), Defendants will be entitled not only to
materials relating to manuscripts but indeed to all of their relevant papers. Asthis Court
recognized in Gold Field, “ clearly awitness cannot offer testimony based on documents that he
simultaneously claims are protected work-product.” 239 F.R.D. at 658. Indeed, “[a] party
cannot use work-product as a sword and at the same time invoke the work-product doctrine as a
shield to prevent disclosure of the same or related materials.” Id.
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B. PlaintiffsHave Not Met Their Burden With Regard to Professor Harwood

With regard to Professor Harwood, Plaintiffs explain in their Response that they have
now produced materials relevant to the Journal’ s rejection of Professor Harwood' s manuscript.
Response at 7-8, 11. Plaintiffs argue this moots the Motion. Id. at 11-13. Again, thisis not so.

First, Plaintiffs have not produced all materials related to Professor Harwood' s
submission. Plaintiffs explain that after receiving notice of the Journal’ s rgjection, they gathered
materials from Professor Harwood and Dr. Jennifer Weidhaas, a co-author. Id. at 7. But the
manuscript had four authors, not two. See Motion Ex. B at Harwood00000092.0001. Yet no
mention is made of any effort to gather relevant materials from the other authors, Dr. Tamzen
Macbeth and Dr. Roger Olsen. Nor have Plaintiffs complied with the promises they made to
name the individuals Professor Harwood recommended as peer reviewers when she first
submitted her manuscript. See Motion at 4-5; Reply Ex. E at 15:14-21; Reply Ex. F.

Second, aswith Dr. Olsen, Plaintiffs are obliged to produce not just materials from
Professor Harwood, but materials from any expert or agent that relates to any manuscript based
in whole or in part on, or contributing to, Professor Harwood’ s work. Plaintiffs have admitted to
retaining another expert, Dr. Mike Sadowsky, to review Professor Harwood' swork. For all of
the same reasons described above with regard to Dr. Olsen’s shadowing expert, Dr. Sadowsky’s
papers must be produced.

Moreover, with regard to Dr. Sadowsky, Plaintiffs have waived any claim to work
product protection by partial disclosure. It appears that when he was first retained, Plaintiffs
intended to keep him segregated from Northwind, which undertook Professor Harwood' s lab
work. SeeEx. | at 1 (“I think I should be a go-between, that way there can be no question that

his lab ever had contact with your lab.”). But that arrangement soon broke down as Plaintiffs
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discovery includes a substantial volume of substantive communications between Professor
Harwood, Professor Sadowsky, Northwind, and Plaintiffs' counsel. See, e.g., Reply Ex. J
(sample of such communications). “‘[A]ny ambiguity as to the role played by the expert when
reviewing or generating documents should be resolved in favor of the party seeking discovery.””
Id. at 660 (quoting B.C.F. Oil Refining, Inc. v. Consolidated Edison Co. of N.Y., Inc., 171 F.R.D.
57,62 (S.D.N.Y. 1997)). Dr. Sadowsky has played a substantive role in the development of
Plaintiffs’ testifying experts’ opinions; certainly, then, any materials relevant to the same
subjects and relating to peer review must be produced.

C. Plaintiffs Cannot Refuse To Produce Relevant Materials Until Completion of The
Peer Review Process

Finally, Plaintiffs are wrong that they are entitled to delay the production of any
additional materials related to peer review until ajournal to which a manuscript is submitted
makes a final determination as to publication.

Plaintiffs argue that their delays were appropriate pursuant to In re Bextra & Celebrex
Marketing Sales Practices & Products Liability Litigation, 249 F.R.D. 8 (D. Mass. 2008), and In
re Bextra & Celebrex Marketing Sales Practices & Products Liability Litigation, 2008 WL
4345158 (N.D. Ill. March 14, 2008). But aswe explained in our Motion neither case establishes
ageneralized privilege for peer review materials, especially where, as here, Defendants have
sought only materialsin Plaintiffs’, not the Journal’s, possession. Mation at 15-18. Plaintiffs
admit these materials are discoverable, yet present no legal basis that justifies their failure to
produce them for months on end.

Plaintiffs’ expressed concern for protecting the integrity of the scientific review process
from the machinations of lawyers rings hollow under the circumstances that occasioned

Defendants' Motion. See Response at 2-6, 11-13. The very purpose of peer review isto confirm
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the validity of the conclusions an author purportsto draw. It isfully consistent with this truth-
seeking process to ensure that the reviewer possesses all of the relevant data and observations.
Yet Plaintiffs’ experts submitted an article based on only a small portion of the data, which
presented a substantially more favorable picture of Plaintiffs’ results than the full dataset.
Motion at 5-6. That is hardly consistent with truth-seeking. Accordingly, Defendants wrote to
the Journal to round out the record. See Motion Exs. H, J. Defendants fully disclosed that their
submissions were from defense experts, and did nothing more than invite full and fair peer
review of all of the data.

Plaintiffs now accuse Defendants of having made inaccurate representations, distorting
the review process. See Response at 3-4. But nothing prevented Plaintiffs from correcting any
inaccuracies. At any rate, Defendants’ communications are fully vindicated by the conclusions
of the independent reviewers who examined Professor Harwood and Dr. Olsen’ s manuscript and
reached many of the same conclusions as Defendants. Reviewers noted: that the allegedly
poultry-specific biomarker was not in fact poultry-specific, Ex. K at 2; that the work
“represent[ed] an uncontrolled trial from which no conclusions regarding the utility of the assay
can be extracted,” id. at 4; that the manuscript repeatedly employed “biased language,” id.; the
authors' failure to account for alternative sources of bacteria or to develop appropriate
correlations, id. at 2, 5; and that correlation with indicator bacteria“does not provide any
evidence of human health risk,” id. at 5-6. One reviewer concluded that “the evidence presented
in this paper does not indicate that use of the marker is sufficient to quantifiably track poultry
fecal sourcesin environmental waters.” Id. at 11. And another concluded that the authors

statistical correlations were “meaningless.” Reply Ex. C at 2.
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In light of these reviews, the Journal concluded that Professor Harwood' s first manuscript
“was inadequate, and in some cases inappropriate, for ascientific journal.” Id. at 1. The Journal
similarly rejected Professor Harwood’' s second manuscript:

One of the most serious concerns is the potential for application of the method to

other geographic regions, as other studies have shown that these biomarkers lose

specificity when tests are conducted using samples from a broader geographic

field regardless of the assurance made that these primers may have a broader

application. Other concerns are over the lack of necessary controls and the lack

of appropriate statistical analyses to support your conclusions. For these reasons,

and the reasons in the attached reviews, | am unable to accept your manuscript for

publication. As this is the second regjection of this manuscript for scientific

reasons, per AEM policy, you may not resubmit the manuscript to any ASM
journal.

Reply Ex. C at 1. Defendants never saw or commented on this second manuscript because
Plaintiffs concealed it from discovery.

Plaintiffs’ claim that they should be able to submit articlesto journals for peer review and
publication without disclosing the fact, thereby preventing Defendants from ensuring that
reviewers have afull record, must be rejected. Defendants fully respect the peer review process;
however, Defendants also have aright to ensure that Plaintiffs cannot simply manufacture peer-
reviewed evidence on a selective record. Therefore, Plaintiffs should be required to produce
manuscripts and related materials contemporaneous with submission and no later.

CONCLUSION
For the foregoing reasons, Defendants respectfully petition the Court to order Plaintiffsto

fully respond to Defendants April 3, 2008, and related, discovery requests.

Respectfully submitted,

BY: /s/ Jay T. Jorgensen
Mark D. Hopson
Jay T. Jorgensen
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2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michadl R. Bond

KUTAK Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

-11 -



Case 4:05-cv-00329-GKF-PJC Document 1897 Filed in USDC ND/OK on 02/27/2009

CERTIFICATE OF SERVICE

| certify that on the 27th of February, 2009, | electronically transmitted the attached
document to the court’ s electronic filing system, which will send the document to the following

ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
TinaL. lzadi, Assistant Attorney General

Daniel Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock

Michael G. Rousseau
Jonathan D. Orent
FidelmaL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
tina_izadi @oag.state.ok.us
daniel.lennington@oak.ok.gov

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
Ssweaver@riggsabney.com
dpage@riggsabney.com

rnance@riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
I bullock @bull ock-blakemore.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

lward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
|heath@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com

gantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com

Page 12 of 15



Case 4:05-cv-00329-GKF-PJC  Document 1897 Filed in USDC ND/OK on 02/27/2009 Page 13 of 15

Jay Thomas Jorgensen jjorgensen@sidliey.com
Timothy K. Webster twebster@sidley.com

Gordon D. Todd gtodd@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael .bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue |zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Y oung Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettl awfirm.com
Woody Bassett whassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE'SINC. AND GEORGE'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Widley jwisley@cwlaw.com

Conner & Winters, P.C.

-13-



Case 4:05-cv-00329-GKF-PJC  Document 1897 Filed in USDC ND/OK on 02/27/2009 Page 14 of 15

Bruce W. Freeman

D. Richard Funk

Conner & Winters, LLLP

COUNSEL FOR SIMMONSFOODS, INC.

John H. Tucker

Ledie J. Southerland

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Klelbacker Lee
DaraD. Mann

Todd P. Walker

Faegre & Benson LLP

bfreeman@cwlaw.com

jtuckercourts@rhodesokla.com
|jsoutherlandcourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com

terry @thewesetlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@baegre.com
dmann@faegre.com
twalker@faegre.com

COUNSEL FOR CARGILL,INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves
D. Kenyon Williams, Jr.
COUNSEL FOR POULTRY GROWERS

William B. Federman
Jennifer F. Sherrill
Federman & Sherwood

Charles Moulton
Jm DePriest
Office of the Attorney Generd

mgraves@hallestill.com
kwilliams@hallestill.com

wfederman@aol.com
jfs@federmanlaw.com

charles.moulton@arkansag.gov
jim.depriest@arkansasag.gov

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL

RESOURCES COMMISSION

Carrie Griffith

griffithlawoffice@yahoo.com

COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz
Cary Silverman
Shook, Hardy & Bacon, LLP

-14-

gchilton@hcdattorneys.com

vschwartz@shb.com
csilverman@shb.com



Case 4:05-cv-00329-GKF-PJC  Document 1897 Filed in USDC ND/OK on 02/27/2009 Page 15 of 15

Robin S. Conrad rconrad@uschamber.com

National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
James D. Bradbury Jim@Dbradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

| also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Dustin McDaniel

Justin Allen

Office of the Attorney Genera of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

/s/ Jay T. Jorgensen

-15-



